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I was willing to do it in South Africa, 
especially with the knowledge I have 
gained through courses in America 
and England. But I was never given 
the opportunity. I don’t think there 
is interest in that in South Africa. – 
Former Springbok coach Peter de 
Villiers will assist with the develop-
ment of coaches and sport stars in 
Namibia.

She’s playing the woman card. She’s got 
nothing else going. And, frankly, if Hillary 
Clinton were a man, I don’t think 
she’d get 5 percent of the vote.  The 
beautiful thing is women don’t like 
her. – US Presidential Republican 
candidate Donald Trump address-
ing supporters in New York after 
primary victories in Pennsylva-
nia, Maryland, Connecticut, Rhode 
Island and Delaware.

THE ANC government made positive 
achievements (in the first 20 years of 
democracy); there was high growth 
in the economy, relative stability 
and social security. However, the 
country is now at a point where the 
achievements gained are phasing 
out. There is a high level of corrup-
tion and instability. There is no level 
of economic growth.  – Professor 
Andre Duvenhage, a North West Uni-
versity political analyst. 

WE spent years in jail. After my release 
I went into exile and interacted with 
other African leaders and world leaders 
on how we can solve the situation 
in the country. I am happy that we 
have political freedom but I am still 
dissatisfied that social and financial 
freedom is not in our hands. – PAC 
veteran, Johnson Mlambo, 76, who 
spent 20 years on Robben Island, on 
what  Freedom Day means.

O
N MARCH 31 the 
Constitutional Court, 
in a unanimous 
judgment written 
by Chief  Justice 
Mogoeng Mogoeng, 

held that the power of  the pub-
lic protector to take appropriate 
remedial action in respect of  the 
facts of  the Nkandla upgrades case 
has legal effect and is binding. 

Therefore, neither the presi-
dent nor the National Assembly is 
entitled to respond to the binding 
remedial action taken by the public 
protector as if  it is of  no force and 
effect unless it has been set aside 
through a proper judicial process 
by a court of  law. 

The Constitutional Court found 
that the president second-guessed 
the public protector’s remedial 
action in a manner not sanctioned 
by the rule of  law. It concluded that 
the president thus acted inconsis-
tently with the constitution as the 
supreme law of  the land.

Although the court held that the 
remedial action taken against the 
president by the public protector 
has a binding effect, it also cat-
egorically stated that this did not 
mean there’s an absolute bar to the 
“parallel investigative process” the 
president embarked upon. 

As the court put it: “The presi-
dent was… entitled to enquire into 
the correctness of  those aspects of  
the report he disagreed with. 

“That enquiry could even lead 
to a conclusion different from that 
reached by the protector.”

When that stage was reached 
there was only one of  two options 
for the president: comply with the 
report or challenge it in a court of  
law. 

The contrary outcome reached 
by the president did not constitu-
tionally allow him to ignore the 
protector’s remedial action.

The court concludes the analy-
sis of  the president’s conduct 
by saying “(h)e might have been 

following wrong legal advice and 
therefore acting in good faith”. 

But acting in good faith does 
not remedy or excuse any conduct 
inconsistent with the constitution.

In respect of  the binding effect 
of  the protector’s remedial action, 
the court very importantly had the 
following too add. 

“The constitution, read with the 
Public Protector Act, empowers the 
protector to investigate irregular-
ities and corrupt conduct or prac-
tices in all spheres of  government, 
to report on its investigations and 
take appropriate remedial action.  

“The court adds that the pro-
tector’s power to take appropriate 
remedial action is wide but not 
unfettered. Furthermore, that such 
remedial action is always open to 
judicial scrutiny. 

“It’s also not inflexible in its 
application, but situational. In 
other words, it must be decided on 
a case-to-case basis.”

The court found that it was not 
correct for the National Assembly 
to pass a resolution that purported 
effectively to nullify the findings 
made and remedial action taken 
by the public protector and replace 
them with its own findings and 
“remedial action”.

It stated: “On a proper construc-
tion of  its constitutional obliga-
tions, the National Assembly was 
duty-bound to hold the president 
accountable by facilitating and 
ensuring compliance with the deci-
sion of  the public protector. 

“The exception would be where 
the findings and remedial action 
are challenged and set aside by a 

court.”
Therefore, the Constitutional 

Court found that the resolution 
passed by the National Assembly 
absolving the president from com-
pliance with the remedial action 
taken by the public protector was 
invalid and was set aside.

In respect of  the conduct of  the 
National Assembly, the court held 
during an analysis of  the doc-
trine of  separation of  powers and 
clarifying the nature of  its order: 
“It falls outside the parameters 
of  judicial authority to prescribe 
to the National Assembly how to 
scrutinise executive action, what 
mechanisms to establish and 
which mandate to give them, for 
the purpose of  holding the execu-
tive accountable and fulfilling its 
oversight role of  the executive or 

organs of  state in general. 
“The mechanics of  how to go 

about fulfilling these constitution-
al obligations is a discretionary 
matter best left to the National 
Assembly.”

Indeed, the court, when 
affirming the National Assembly’s 
powers and oversight responsibil-
ities, concluded in principle there 
may even be nothing wrong with 
the parallel processes pursued 
by the National Assembly in the 
Nkandla case.

The National Assembly and 
the president were in like manner 
entitled to challenge the findings 
and the remedial action of  the 
public protector.

When assessing the conduct 
of  Parliament it is also worth 
remembering the words of  the 

Constitutional Court when stating: 
“Like the president, the National 
Assembly may, relying for example 
on the High Court decision in DA 
vs SABC, have been genuinely led 
to believe that it was entitled to 
second-guess the remedial action 
through its resolution absolving 
the president from liability. 

“But that still does not affect 
the unlawfulness of  its preferred 
course of  action.”

Some commentators have also 
stated or at least implied that this 
Constitutional Court judgment, in 
so far as it finds that the president 
and the National Assembly acted 
inconsistently with the Constitu-
tion, is unique, acting as if  this is 
the first time this has happened 
and therefore requires a special 
response. 

Although there’s no denying 
such a finding is always a very 
serious matter, needs to be acknow-
ledged and accepted by the trans-
gressor and remedial action must 
immediately be taken, it’s totally 
wrong to portray this as an 
aberration that has happened for 
the first time and requires special 
action. 

There have been numerous 
occasions over the past 20 years 
since we became a democracy and 
adopted our constitution that the 
president, Parliament or some 
other person or institution has 
been found to have acted inconsis-
tently with the constitution.

I mention but a few of  many 
examples where our four pres-
idents to date and Parliament or 
other institutions were found to 

have acted inconsistently with the 
constitution before this judgment 
was handed down: appointment 
of  the National Director of  Public 
Prosecutions (NDPP); removal of  
NDPP; appointment of  Judge Wil-
lem Heath as head of  the Special 
Investigations Unit; the extension 
of  the term of  office of  the Chief  
Justice; proceedings of  the Judicial 
Service Commission; rules and 
processes of  Parliament; and vari-
ous Acts of  Parliament or provin-
cial legislatures, among a myriad 
other instances.

The Constitutional Court com-
mented on the routine nature of  
this occurrence in our courts, as 
follows: “Section 172(1)(a) impels 
this court to pronounce on the 
inconsistency and invalidity of, in 
this case, the president’s conduct 
and that of  the National Assembly. 

“This we do routinely whenever 
any law or conduct is held to be 
inconsistent with the constitution. 
It is not reserved for special cases 
of  constitutional invalidity.”

After all is said and done, the 
salutary lesson learnt in our 
fledging democracy and our newly-
found constitutional state, by Par-
liament, will be that the protector’s 
findings and remedial action in the 
Nkandla case are binding and may 
not be ignored or replaced, unless 
challenged and overturned in a 
court of  law; and that in future the 
binding effect of  the protector’s 
findings and remedial action will 
be decided on a case-to-case basis.

■ De Lange is former Deputy 

Minister of  Justice

Findings 
are binding 
unless 
they are 
challenged 
and 
overturned 
in a court of 
law, writes 
Johnny de 
Lange

VINDICATED: Public Protector Thuli Madonsela in the Constitutional Court during a hearing on the Nkandla debacle earlier this year. 
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Far-reaching, not 
really unfettered

Not much to celebrate on May Day for SA’s army of jobless

M
AY DAY seems to have 
lost its gravitas. There 
could not have been a 
more joyless May Day 

holiday in our democratic history 
than the one we observe today. The 
economy is limping, job creation is 
static, unemployment is rising and 
our national politics is in self-de-
struct mode.  

Then there are the spectres 
of  Nkandlagate, Guptagate and 
Marikana, which represent the 
tragedy of  post-apartheid South 
Africa – the desperation of  dis-
empowered workers, living in 
squalid informal settlements, and 
doing dangerous work deep under-
ground, earning a pittance while 
the management and shareholders 
rake in millions each year.

What does May Day mean for 
South Africa today? 

Peter Linebaugh, the US radical 
historian who has been called the 
“world’s greatest living historian”, 

has written a superb series of  
articles on May Day. 

He shows the holiday has its 
roots in the woodland cultures 
that grew up in the vast forests of  
ancient Europe. It was a spring 
festival, celebrating the bounty of  
nature. 

With the rise of  capitalism, 
elites, desperate to impose a “prop-
er work discipline” on the people, 
sought to repress the festival. It 
was in this repression that it began 
to be identified as a workers’ holi-
day.

Since that first call by utopian 
socialist Robert Owen, to the Chi-
cago labour unions of  machinists 
and blacksmiths, that led to the 
momentous demonstration by 
100 000 workers in New York City 
in 1872, winning the right to mark 
May Day as a workers’ holiday has 
been a painful and long process. 

Following the 1889 International 
Socialist Congress, a series of  huge 
workers demonstrations shook the 
US and most of  Europe. It became 
a national event with resounding 
success in Russia and Brazil in 
1881. 

In South Africa, workers, 
under the banners of  the Social 
Democratic Federation, the Indus-

trial Socialist League and the SA 
CP, filled squares in the major 
urban centres, where Jewish 
leaders, such as AZ Berman, and 
their Muslim counterparts, such 
as Abdullah Abdurahman, led 
workers arm in arm with Clements 
Kadalie and John Gomas. 

For workers, colour, religion 
and creed meant nothing, they 
were brothers in struggle; they had 
nothing to lose but their chains. 

Workers and workers’ parties 
came to power in many countries 
following the 1917 Bolshevik Revo-
lution. This was followed by Mao’s 
worker and peasant excesses and 
Fidel Castro’s triumph over the 
dictator Batista. There were suc-
cesses and failures, victories and 
disappointments, new challenges 
and questions. 

There were also the realities of  
the technological revolution, the 
rise and fall of  Stalinism, the splits 
and revisions, the so-called clash 

of  civilisations, the globalised 
triumph and collapse of  sections 
of  financial capital, epitomised by 
the 2008 crash.

Perhaps the greatest theme 
linking the global struggle to be 
able to celebrate May Day as a 
workers’ holiday was the demand 
for an eight-hour day – eight hours 
for rest, eight for work and eight of  
free time. This demand was even-
tually won in many countries, but 
often at cost and with much blood.

Today workers face the future 
head-on.  Their new struggles are 
against unemployment, retrench-
ments, full pensions, equal pay for 
equal work, and human treatment 
of  non-unionised workers. 

The workers are older these 
days, with a sprinkling of  young 
people who have lost their jobs to 
cheap imports of  final products 
and extremely cheap labour, new 
technologies, casualisation and 
multiskilling. 

Outside India and China, which 
are now the workshops of  the 
world, the problems faced by many 
of  the young have more to do with 
their not being able to  find work 
than enduring exploitation at 
work.

From the US to England and 
South Africa, millions of  young 
people confront a life of  unemploy-
ment. This is the great challenge 
of  our times. And it is one we in 
South Africa are failing, virtually 
completely, to get to grips with.

Here the workers congregate 
with their banners in stadiums and 
squares to listen to their political 
leaders romanticising the achieve-
ments of  the present government 
as we prepare to cast our votes.

South African workers have 
honed a dual consciousness – a 
workers’ consciousness that makes 
them proud of  being workers who 
strive for a better life through 
struggles, and a nationalist con-

sciousness that has made them key 
voters for the ANC. 

They have invested their faith 
and belief  in one of  the most 
organised worker federations in 
the world. And while trade unions 
often continue to do a good job in 
representing the workers, they 
have failed to make a real con-
nection with the struggles of  the 
unemployed. 

Most workers live in commun-
ities beset with unemployment, 
poverty, retrenchments and lack 
of  service delivery. South Africa’s 
army of  unemployed has nothing 
to lose but its chains. 

■ Imraan Buccus is a senior 

research associate at the Auwal 

Socio-Economic Research Institute, 

research fellow at the University of  

KwaZulu-Natal’s School of  Social 

Sciences, and academic director of  a 

university study abroad programme 

on political transformation.
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